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OUR CAMPAIGN FOR THE REFORM OF 
JUDICIAL PROCEDURE. 





The ball for the reform of judicial pro- 
cedure is either rolling or seems about to 
begin rolling in many states of our Union. 
There is an unrest in regard to the ineffic- 
iency of our system. Some attribute it to 
one thing and some to another. 

The complaint is not that we have an 
administration of law in which flaws 
exist, which might be asserted of the 
best administration that human wit could 
devise. But it is felt that there are 
fundamental defects which amount to an 
indictment of the intelligence of our age 
in permitting them to exist, 

The President of our country arraigns 
them, and the Congress has endeavored to 
respond to his admonitions for the correc- 
tion of what he has inveighed against. That 
it has not responded as fully as the exi- 
gency pointed out by our chief executive 
seems to demand, possibly was not expect- 
ed. One admirable characteristic of Mr. 
Taft is the conservatism that believes in 
the evolution of reform in gradual process- 
es rather than by heroic methods in legisla- 
tion. A little advance in good when it 
takes on by accretion, through sentiment in 
favor of its tendency, other good, is better, 
often, than the heralding in statute of a 
pretended panacea for every ill we may be 
enduring. 

Some of our correspondents think many 
of our judges are lax and ignorant, and. 
as we gather them, cheerfully resort to 
their idea of substantial justice. Every man 
believes himself very capable along this 
kind of line. Indeed, he may feel that no 
emergency may confront him as the doer of 
“substantial justice” as to which he will 
be found as one weighed in the balance and 
found wanting. 

The dogmatism he may acquire in such 
a role, however, finds its fellow or counter- 





feit presentment, however it may be called, 
in every other judge. It is something like 
what Judge Lumpkin, one of the distin- 
guished jurists of this country in ante- 
bellum days, said about common sense. 
Common sense, he said, in effect, is the 
rarest of all sense, but’ which, every man 
thinks that he possesses. 

One of our complaints against the system 
regarded so generally as inefficient is that 
the judges are less apt the longer it con- 
tinues to be able “to get back to the law,” 
as one of our correspondents suggests that 
they do. 

In the first place, that assumes that they 
have been at the law, which is a very vio- 
lent presumption, especially as to those 
whose greatest forte, according to their 
conception of themselves, is the doing of 
“substantial justice.” One who has been 
at the law, so that he knows “where he is 
at,” is far more content to value it above 
his individual view of what should best be 
done in a particular case than the other fel- 
low is. 

He might even, however, agree that if 
he had unrestrained discretion in deciding 
the case, he could do better than the law in 
concrete effect. But he would not for this 
think he ought to prefer his opinion to 
that of the law, because justice is not there- 
by best subserved. 

To decide a particular case according to 
its particular record and independently of 
all precedents and rules, ignores man’s re- 
lationship to society. It sets aside the 
grounds upon which there is the supposed 
meeting of minds in contractual affairs. It 
puts out of consideration the intent assumed 
to accompany the doing of acts by a social 
being. It gambles upon the chance of what 
may be the view of someone who may 
deem himself the infallible arbiter of what 
is the right and wrong in a particular trans- 
action. Indeed, the rule in the doing of 
“substantial justice’ may be only saved 
from anarchy by the personal attributes of 
those who may be empowered to do it. 

If our judges are to decide matters under 
the training they should have, we must 
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have a system that will train, and this our 
correspondents generally think, who con- 
demn the latitude allowed in pronouncing 
upon “harmless error.” We think, how- 
ever, that, if all error shall lie on a Pro- 
crustean bed, we are indeed in pitiable 
plight. > 

There are many things in the course of 
a trial that are so plainly dissociated in 
their influence that it would affront the 
most meager intelligence to say they had 
anything more between them than a casual 
connection. 

Of such, for example, are errors which 
relate to liability of a defendant and those 
which affect the measure of recovery, if he 
is liable. The mind of the jury is directed 
first, in their deliberations to whether he is 
liable. That being settled affirmatively, 
they follow the instructions of the court 
to say how much he is liable for. 

There never was a logically constructed 
charge to a jury that did not advise them, 
in advance of finding damages, to find 
or not the predicate upon which dam- 
ages are to rest. To say a court may dis- 
join these things in an instruction and 
treat them as inhering ag a unit in regard 
to error is a travesty on sense. 

But, as we said before, the ball for re- 
form in judicial procedure is rolling. Some- 
thing needs to be done to get us out of the 
“slough of despond,” or the bog of floun- 
dering. 

Whether letters come agreeing with us 
as to any suggestions about pulling us out 
or disagreeing with us, they will be wel- 
come. Agitation of the subject is needed. 
It cannot hurt, for what we have in the 
way of a system seems so bad, that there 
are none so poor as to do it reverence. 

It seems utterly inconsequent to assert 
that this agitation is going to stop. You 
might, as the revolutionary orator said, “as 
well attempt to dam up the Nile with bul- 
rushes,” as stop the movement in which 
this journal has enlisted. It affects “‘sub- 
stantial justice” that justice is delayed, and 
that no man may reasonably rely upon what 
principles, as principles, the courts of jus- 
tice will apply to his acts and contracts. 


“WHOLLY. WITHIN 


. transportation wholly within one state. 


“and between localities. 





NOTES OF IMPORTANT DECISIONS 





COMMERCE—THE RIGHT OF THE STATE 
UNDER. THE INTERSTATE COMMERCE 
ACT TO REGULATE TRANSPORTATION 
ITS BORDERS.—In the 
case of Shepard v. Northern Pac. Ry. Co., 184 
Fed. 765, which involves the validity of intra- 
state rates and fares prescribed by the Min- 
nesota Railway and Warehouse Commission, 
decided by Sanborn, C. J., covers some fifty 
pages. 

After the learned judge had proceeded for 
some thirty pages in his voluminous opinion 
contending for complete power of the Congress 
to control such rates and fares, he thus speaks: 


“But counsel insist that, if Congress had the 
power to forbid this discrimination (the dis- 
crimination his honor had found to exist) it did 
not exercise it because it declared in the pro- 
viso to section 1 that the provisions of the in- 
terstate commerce act should not apply to 
But 
the main object of the act was to prevent 
every undue discrimination between parties 
When it was enacted 
there was a crying evil in such discriminations, 
an insistent public demand for the remedy 
thereof, and a determined effort by the legis- 
lators to make the prohibitions of such dis- 
criminations as broad, searching and effective 
as the Congress had the power to make them. 
It had, as we have seen, ample authority to 
forbid discriminations wrought by differences 
between intrastate and interstate rates, but 
none to prohibit discriminations caused by dif- 
ferences in rates for transportations wholly 
within a state. The acts prohibit any undue 
discrimination in any respect whatever  be- 
tween localities under similar circumstances 
and conditions by any common carriers subject 
to its provisions. In the light of these facts 
the natural and reasonable construction of the 
proviso in section | is that it was inserted out 
of abundance of caution to make sure that the 
broad terms of the act did not go beyond the 
power of the Congress and directly regulate in- 
terstate commerce more than was necessary 
completely to regulate interstate commerce 
and that it has no farther effect upon the sub- 
ject of discrimination now under discussion.” 

It is easy to see that intrastate rates and 
fares may cause a very substantial interfer- 
ence with interstate rates and fares. For one 
to sit down and work out a problem, like an 
expert in the traffic department of a great 
railroad, as the judge seems to have in this 
opinion, it is inevitable that he would encount- 
er vast difficulty, if the maximum between 
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two points under one law is less or 
greater than that under another. State lines 
it is apparent count little on a railroad map 
when competition is to be met or cities are 
goals, competitors have their eyes upon. The 
problem with the nation’s territory as the field 
of trade is for interstate carriers like that ofa 
state for the field for intrastate carriers. Rivals 
have to make concessions to meet rivalry and 
cities will clamor if one has traffic advantages 
over another. 

But just because all of this is so patent it 
seems to us that the learned judge should 


‘ have followed what seems to us plain language 


in the statute’s proviso. The Congress is sup- 
posed to know what the judge has painfully 
elaborated to show, and yet it said the “act 
should not apply to transportation wholly 
within one state.” 

As we understand the judge, if a carrier had 
both its termini wholly within a state and held 
itself out for no other business, the Congress 
would have no constitutional power -to say 
what it should do in regard to rates or fares. 
And yet such a carrier could interfere just as 
potently with interstate fares and rates as if it 
crossed state lines. Freight or a passenger 
could be on the way to a destination and if 
the carrier charged or was made to charge less 
than the interstate rates or fare,.it would get 
the business just as certainly as it would be 
barred from it if it charged more. 

But the commerce act does not pretend to 
affect such a carrier. Therefore it seems in- 
ept, not to say idle, for the judge to suppose 
the proviso referred to any other rates and 
fares than those charged by. interstate car- 
riers, 

If, however, the proviso does refer to the 
rates of such carriers, has not the judge nul- 
lified it? It is shown by numerous citations of 
authority by the judge, that Congress leaves 
much of regulation to states though incident- 
ally it affects interstate commerce, and as we 
understand that authority it presupposes that 
Congress with its plenary authority could have 
covered what the states permissively are regu- 
lating. 

Therefore it seems to us that the caution 
which made Congress insert this proviso in 
question was that it would deem state juris- 
diction over intrastate rates as by no possi- 
bility touched by its commerce act. 

It may be true, that to a railroad expert 
such a proviso would appear to cut the vitals 
out of the commerce act, but, if the statute 
thus speaks that is an end of the matter: That 
same expert also might be asked whether or 
not a railroad wholly within a state and pro- 
fessing to do no other than intrastate business, 








especially if it ran from one border to its op- 
posite, could not just as certainly smash the 
rate table of an interstate carrier, as if it ran 
across state lines. 








THE CONTINGENT FEE. 


Within the domain of legal ethics the 
larger number of mooted questions consider 
the varied relations of attorney and client. 
Within the relations of attorney and client 
an important ethical field is occupied by 
questions of attorney’s compensation. And 
there is small doubt but that the present day 
is furnishing more discussion of the con- 
tingent fee than of the other phases of at- 
torney’s compensation. The Contingent 
Fee,—its legality and morality. This is the 
subject at present before us. 

That it is a subject of some present in- 
terest is testified by a review cf the late 
proceedings of the Americ** an: of a dozen 
state bar associations. No other subject 
before the s‘-"ling committee of the Amer- 
ican Bar Association of 1908, which for 
three years had under consideration all 
questions of legal ethics,’ received anything 
like the attention and discussion that did 
this one of contingent fees.?, A~.2 leading 
attorney and judge said later:* “1 presume 
a hundred canons were formulated and sub- 
mitted to the committee. Discussions and 
printed pamphlets and arguments were pre- 
sented and submitted to the committee, in 
the total amounting to iiterally hundreds 
of pages of matter.” The discussion of this 
committee’s report occupies large space in 
the minutes of that association. The bur- 
den of the president’s address of the last 
Towa State Bar Association was the sub- 
ject of contingent fees As he said, the 
matter was being similarly considered by 
the leading associations of the nation. And 
it was at the same meeting of the Iowa 
-ssociation that there was flung out an out- 
rost in the battle line of contingent fee 
discussion. The contingent fee is at pres- 


(1) Report of the Amer. Bar Asso. 
(1908) p. 567. 

(2) Ibid, p. 61-85. 

(3) Judge H. M. ‘Towner. Pro. Iowa Bar 
Asso. Vol. 15, page 71. 

(4) Pro. Iowa Bar Asso. Vol. 15, page 40-48. 
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ent occupying an important position among 
the topics of interest to the American pub- 
lic. 

What is the contingent fee? The Cyclo- 
pedia of Law and Procedure says it is a 
fee of which “Payment is made contingent 
upon the success of the suit or upon the 
happening of some other event.”* What 
is probably a better definition is, “Fee, the 
payment of which is conditioned upon suc- 
cess in a proposed litigation, the fee to 
constitute a certain percentage of the 
amount recovered or a fixed sum to be paid 
out of the amount recovered.”* The con- 
tingent fee, the contingency of which is 
the success of the suit, is the fee in which 
we are chiefly concerned in legal ethics. 
Legal ethics must first ask if the fee is 
legal, then if it is moral. 

The derivation of the contingent fee goes 
back to ancient times. In Rome we find it 
and find also laws passed to suppress it.’ 
The Romans advocate was usually paid by 
presents or donations prompted by the gen- 
erosity of his client. Naturally the value 
of the present was conditioned largely by 
the success of the advocate. It was not a 
true contingent fee, as there could under 
the republic be no binding contract between 
counsellor and client as to compensation. 
But when the patron carried through the 
cause successfully he expected a goodly 
share of the spoils, and he usually got it. 
This was the germ of the contingent fee. 


In England the history of the contingent 
fee is the history of champerty and mainte- 
nance, and even at the present day the two 
terms there are synonymous.* We find that 
transfer of a right of action for purposes 
of bringing suit by humble suitors to the 
powerful barons in the earliest feudal days. 
If the lord should succeed in his action the 
suitor or tenant was compensated propor- 
tionately to the recovery. If he did not 
that was an end to it. It was really more 
in the nature of the buying of claims than 
the modern contingent fee. But the charac- 

(5) Cyc. Page 989. 

(6) Amer. & Eng. Cyc. of Law. 2nd Edition 


Vol. 3, 440. , 
(7) Amer. Law. See Sherwood Legal Ethics; 


p. 139. 
(8) Kennedy v. Brown, 13 C. B. (N. S.) 677. 





teristics of a contingent fee system was the 
equal of any one factor in causing a strict 
champerty and maintenance laws to be 
originated. The old “Statutum de Con- 
spiratoribus” probably referred to contin- 
gent fees as much as to the outright pur- 
chase of claims. It runs thus: 

“None of our court shall take any plea 
to champerty by craft nor by engine, and 
that no pleaders, apprentices, attornies, 
stewards of great men, bailiffs, nor any 
other of the realm, shall take for mainte- 
nance or the like bargain any manner of 
suit or plea against other, whereby all the 
realm is much grieved and both rich and 
poor troubled in divers manners.’ 

3ut the English position as to the absolute 
invalidity of all contingent fees is not to be 
wondered at when it is considered that Eng- 
lish barristers, advocates and counsel are in- 
capable of making valid contracts for com- 
pensation for their services or of maintain- 
ing action for the reasonable value there- 
of.° Thus there is less temptation to this 
class to undertake such contracts than there 
is in the United States, both from the inval- 
idity of the contract and the lack of con- 
tact between the client and the barrister.” 
On the other hand, the fee of attorneys, so- 
licitors and proctors, the men in England 
who attend the legal business out of court, 
are regulated strictly by statute.1* The le- 
gal problems of the contingent fee being 
absolutely at rest in England there is little 
room for the ethical problems. For to the 
familiar maxim that “equity follows the 
law”’ may be added what has proved equally 
true. Ethics follows the law. 

The contingent fee has come very close 
to the border line of illegality in this coun- 
try, not through and under late English 
statutes, but through and under the old 
common law rules. 

In the early legal history of the colonies 
the prevailing opinion followed the English 
rule and all such fees were illegal, Even 
for many years after the establishment of 

(9) Quoted in Pro. Iowa Bar Asso. Vol. 15. 
Page 42. 

(10) Kennedy v. Brown, 13 C. B. (N. S.) 677. 

(11) Swinfen v. Clemsford, 1 F. & F. 619. 


(12) Supreme Court of Judicature Acts 1873- 
1875. ee 
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the constitution this judgment prevailed. 
Judges such as Kent,'*, Gibson** and Rog- 
ers’® so considered the law, and the major- 
ity of our early case law followed their 
views. 

Then, about the early middle part of the 
last century, came a material shifting of 
position.1* The courts began to claim that 
it was difficult to reconcile the strict law 
of the maintenance and champerty with our 
ideas of the rights of property and of con- 
tract. The evils of limiting and of contract- 
ing the sacred right of private contract 
were set off against the evils of mainte- 
nance and the judgment was that, as re- 
gards the contingent fee, the evils of the 
latter course outweighed the evils of the 
former. In other words the benefits de- 
rived from a fair contingent fee system 
more than balanced the bad effects of al- 
lowing anything that savored of champerty. 
It was pointed out that among the funda- 
mental rights are those of acquiring, pos- 
sessing and disposing of property. Why 
should not a private right—a chose in ac- 
tion—be disposed of and contracted for 
even as other property rights were disposed 
of and contracted for? It was also urged 
that the same conditions do not now obtain 
as when the strict rules of champerty were 
formulated. As set out in Reece v. Kyle,’* 

(13) Arden v. Patterson, 5 Johns. Ch. Rep. 
48. 

(14) Foster v. Jack, 4 Watts. 338-9. 

(15) Chippenger v. Hepbaugh, 5 W. & S. 
315. 

(16) The Field code of this period in N. Y. 
was one of the first definite admissions of the 
legality of a “fair contingent fee.” 

(17) Reece v. Kyle, 49 Ohio State 475. “It 
will be borne in mind that great scrutiny was 
given in England to the acts of counselors and 
attorneys because of the peculiar relations 
which the law placed those officers in with re- 
gard to their clients. The former were in- 
capacitated to make any contract for compen- 
sation with the client though he might accept a 
gratuity while the latter might make such con- 
tract only as the law had made for him in fix- 
ing for every service a corresponding fee. A 
contract, therefore, between a counselor or at- 
torney, and his client for @ share of a thing in 
suit would have been invalid on this ground as 
well as others. No such strictness ever obtain- 
ed here. Our laws have always recognized the 
right of either to compensation for his legal 
services in a reasonable amount, either upon 
Quantum meruit or upon special contract. 
“Maintenance now is confined to cases where a 
stranger, having no interest in a suit, improp- 


erly, for the purpose of stirring up litigation 
and strife, encourages others to bring action. 





a leading case on the entire subject of con- 
tingent fee, first, the English rules as to 
compensation in general differs from ours, 
and, second, the law of maintenance has 
been materially modified. 

These considerations have produced at 
the present time, a wide variance in the 
treatment of contingent fees in this coun- 
try. What is the present doctrine as to 
their legality? In some of the states, the 
English rule still obtains* and the Ameri- 
can Bar Association has several times had 
under consideration the recommendation 
of this view. In others there are certain 
artificial circumstances to be considered in 
deciding where legality ends and where il- 
legality begins.*® But it may be stated with- 
out fear of contradiction that the generally 
prevailing rule is that such fees and con- 
tracts for them are recognized by United 
States courts. The Cyclopedia of Law and 
Procedure says,”° “‘While the law will scru- 
tinize such transactions closely, an agree- 
ment is not necessarily invalid because the 
payment of the fee is made contingent upon 
the success of the suit * * * * and such 
agreement is not objectionable for want of 
mutuality.? 

But the distinction must be made between 
the agreement for contingent fees and the 
buying of claims for suit. In almost every 
jurisdiction the purchase, or contract for 
the purchase, of claims, or things in action 
by attorneys or anyone else for the purpose 
of bringing suit thereon is prohibited by 
statute.** Penalties are added to-restric- 
tions in some jurisdictions. But the pur- 

(18) Ind., Ky., and Tenn., by Statute. Ala. 
Dist. of Col., Mass, N. H., R. L, conflicting 
opinions, sometimes following the American and 
sometime the English rule. 

(19) Mass. Blaisdell v. Ahern, 144 Mass. 393, 
59 Am. Rep. 99; N. H. Christie v. Lawyer, 44 N. 
H. 298. 

(20) 4 Cyc. 989. 

(21) The C. C. C. & St. L. Ry. v. Valkert, 59 
O. S. 362. Legal services rendered by an at- 
torney in the prosecution of a suit to judg- 
ment, constitutes a valid consideration for the 
assignment of one half of such judgment and 
the contract is not held champertous. 

Howard v. Throckmorton, 48 Calif. 482. So 
a contingent agreement to convey a portion of 
the land recovered by suit to an attorney for 
his fee will be specifically enforced even though 
the land may have greatly increased in value. 


(22) Amer. & Eng. Cyc. of Law, 2nd Ed. 
Vol. 3, p. 830. 
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chase must not be made for the very pur- 
pose of bringing suit.** It is obvious that 
very nice distinctions must sometimes be 
drawn between some contingent fees and 
some bought-claim cases, and between those 
claims which it is lawful to buy and those 
upon which the statute covers. But as a 
general proposition it has been held that 
the ordinary contingent fees is not within 
these statutes.** 

When there are no statutes expressly 
covering the subject, contingent fees come 
under the general rule covering fiduciary 
relations. ‘This rule, treating the attorney 
in the sense of a trustee and his client 
cestui que trust, denounces as open to sus- 
picion and jealous scrutiny all dealings be- 
tween the attorney and client on questions 
Thus these contracts 
must undergo the most exact examination 
before they can expect the judicial ratifica- 
tion.” 


of compensation. 


In some of the states many of these 
questions of relation of attorney and client 
are regulated by statute. In Missouri, for 
example, it is provided,** among other 
things, that “In all suits in equity and in 
all actions or proposed actions at law it 
shall be lawful for an attorney-at-law to 
contract with his client * * * for legal 
services rendered or to be rendered for a 
certain portion or per cent of the proceeds 
of any settlement of his client’s claim or 
cause of action.” But in the absence or 
presence of statutory rules, the governing 
principle throughout is that of fiduciary re- 
lations.*? 

The nature of the law of contingent fees 
in the United States having been in some 
dispute, as we have seen, we should expect 
the divergence of views as to the ethics of 
the fees. And we shall not be disappointed. 

(23) Amer. 
Vol. 3, p. 830. 

(24) Ely v. Cook, 2 Abb. App. Dec. N. Y. 14. 

(25) Thus a contract for a contingent fee of 
50%, made by a mother and sold next of kin 
for a decedent, is not binding upon her des- 
cendants, nor upon an estate toward which she 
stood in no other relation than that of dis- 
tributee. Sloan’s Estate, 161 Pa. St. 239. 28 
Abb. 1084. * 

(26) Sec. 4937, 


Laws 1901, p. 46. 
(27) Taylor v. Bemiss, 110 U. S. 42. 


& Eng. Cye. of Law, 2nd Ed. 


2 Anno. Stat. of Mo., 1906, 





Our early law writers, led by such great 
and moral men as Sharswood, were as one 
in putting the stamp of moral disapproval 
upon the practice of contracting for fees 
contingent upon the success of the’ cause. 
In its evil effect as to the relation of at- 
torney to the client, attorney to the court, 
attorney to the laity, as to the effect on 
litigation, and on the character of the at- 
torney himself, they were in protesting ac- 
cord. And not without good cause. There 
are grounds for doubt but that the better 
ethical plan is to abolish this fee entirely 
as in England. Why? 

First, it tends to corrupt the fiduciary 
relation of attorney and client. It is no 
longer a trustee and a cestui que trust, 
with whom we have to deal, but a trustee 
with an interest and a client. No longer 
are they attorney and client, but partners 
in a common cause. 

No longer has the lawyer the simple duty 
of obtaining impartial justice for another. 
He is pushing or defending a claim of his 
own, in which partiality rather than impar- 
tiality will rule. Then there is a tempta- 
tion to risk his client’s cause on a clear 
gamble. The attorney having a great deal 
to win and nothing to lose, save his ser- 
vices, may not be as prudent or cautious as 
his client, who may stand to win nothing 
and lose a great deal. The pure fiduciary 
relations of attorney and client are’ cor- 
rupted. 

Second, we find the same condition in 
the relation of the attorney to the court. In 
the words of Sharswood, “It reduces him 
from an officer of the court to that of a 
party litigating his own claim.’** He is 
the principal, too, and is thereby thrown 
in the state of mind inseparable from close 
personal interest in the outcome of:-the suit. 
The relation of the client to the cause has 
been corrupted to a certain extent. 

Third, we find the custom of taking fees 
contingent upon the success exerting a bad 
effect upon the laity. The law is thereby 
looked upon as a gamble than a fount of 
justice. And when the average man hears 
that the victim of a wreck or of defective 
machinery, wounded and disabled for life, 


(28) Sharswood Legal Ethics, p. 160. 
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must divide his damages, the money meant 
by justice to go toward defraying his ex- 
penses for the rest of his life, with his at- 
torney, the bar takes a downward step in 
his judgment. 

Fourthly, a more direct, if not more seri- 
ous charge against the contingent fee is 
that it is an undue encouragement to liti- 
gation. Men who would not think of en- 
tering into a lawsuit if they knew that they 
must compensate their attorney whether 
they win or lose are ready upon such a con- 
tingency to try their chances with any kind 
of a claim. If they have no substance the 
judgment of cost against them, in case they 
lose, is immaterial. With all to win by liti- 
gation and nothing to lose, the impulse to 
fly to court with the slightest claim is too 
strong. Public policy seems to argue against 
such practice. 

And finally, the effect upon the charac: 
ter of the bar is likely to be bad. An at- 
torney who goes too. far in this direction 
is apt, other things being equal, to over- 
step the other canons of legal ethics. 

These are a few of the charges placed 
at the door of the contingent fee. That 
there is justice in them cannot be doubted. 
Here are sufficient grounds to place a con- 
tingent fee forever under jealous scrutiny 
of the courts and of the public if not under 
the absolute ban of absolute prohibition. 

But is there not danger in going too far 
in wholesale condemnation? When it is 
considered that a great majority of lawyers 
in the United States have, at one time or 
another, contracted for a contingent fee,”® 
that an action can now be maintained there- 
for in most, if not all, of the states in the 
Union,*° that the great lights of the Ameri- 
can bar have stamped it with sanction, we 
must recognize that such unanimity must 
have some ethical backing and that there 
is a great deal to be said on the other side 


(29) Pro. Iowa St. Bar Asso. Vol. 13, p. 76. 
Perry v. Decker, 105 Pa. St. 83. “It is certain- 
ly true * * * that many of the most upright 
gentlemen of the bar, have felt no repugnance 
to this method of compensation; it has been 
practiced without the slightest censure from 
gentlemen who have risen to the highest legis- 
lative and judicial stations in the common- 
wealth and who have been distinguished orna- 
ments of the profession. 

(30) Stanton v. Haskin, 1 McArthur 558. 





of the question. Let attention be directed 
to the merits of the contingent fee system, 
a feature that has suffered from lack of 
attention in most discussions of the sub- 
ject.*2 

Prominence is given to contingent fees 


‘largely because of this method of compen- 


sation in personal injury cases. The old 
lawyers can yet remember the time when 
it was comparatively tare even in the most 
distressing cases that the great manufactur- 
ing and public service corporations were 
called upon to answer for the negligent 
conduct of their business resulting in in- 
jury or death. Now the dockets are filled 
with these just causes of action and the 
increase is by no means due to the greater 
number of accidents, but rather to the in- 
crease of knowledge of their rights by the 
working classes. The vast multitude of 
these cases are not only meritorious in 
point of law, but appeal to the high sense 
of equity, ethics and justice. 

And what is the position of the client 
with this personal injury right on his hands? 
His story is simple. ‘My cause is just; 
my damages are fearful; my claim is 
against a mighty company defended by the 
best lawyers of the land. JI have no money. 
What am [ todo?” Are you to answer; “T 
cannot undertake this kind of work; my 
code of ethics prevents me.” Or are you 
to agree with him on a “fair contingent 
fee?” If you are the average lawyer, you 
will take the latter course. -It is perhaps 
conservative to say that 75 per cent of 
these personal injury cases will never be 
brought to trial at all except upon such an 
arrangement.*” 

The fact of the matter is that in a major- 
ity of these personal injury cases, what- 
ever may be the fee attempted, it is a con- 


(31) In this connection see the Speech of the 
Hon. T. J. Walsh of Montana before the Amer. 
Bar Asso. Vol. 33, pages 61-75. 

(32) Mayor’s’ Ex’rs. v. Gilson, 1 Pat. & H. 
4883. I confess I can perceive no such vicious 
tendency or effect in a contingent or a condi- 
tional fee. Abrogate the right so to contract 
and whilst you would thereby shield the wrong- 
doer from amenability to redress, you virtually 
close the doors of justice upon the party ag- 
grieved in many cases. For with us, however 
it may be considered elsewhere, lawyers are not 
officers bound to undertake causes whether they 
will or not. 
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tingent fee in fact. Senator Cheshire, be- 
fore the last Iowa Lar Association, is au- 
thority for the statement that in ninety- 
nine cases out of one hundred no fee is ob- 
tained where there is no recovery. Prob- 
ably the percentage is exaggerated. But 
the general truth remains that many fees 
always will be contingent upon success, 
whether you will or no. 

There are these two potent factors in 
favor of the contingent fee system: 

1. Its abolition would prevent the poor 
man from gaining admission to the courts. 

2. Its abolition would hinder the young 
man in getting a start in business. 

The first of these we have already treat- 
ed. The second is self-evident. The young 
practitioner must often adopt this method 
to obtain any business at all, be he ever so 
worthy. That the legal world is slow. to 
trust a young practitioner is as much a 
truism for the laity as for the bar. The 
contingent fee has served as an opening 
wedge for success for many of our leading 
attorneys. Supreme court justices have 
traced their start to this system. 

In the light of these conditions, what is 
the ethical judgment passed on this system 
by the American bar. 


Among the six various guides or aids 
proposed to aid the consideration of the 
attorney in the matter of compensation, as 
set forth in the canons of the American 
Bar Association, we discover No. 5, read- 
ing, “In determining the amount of the fee 
the following element should be considered 
' * the contingency or the certainty of 
the compensation.** Indirectly we are led 
to believe that where the fee is contingent 
there is a certain justification in charging a 
larger amount than where the fee is cer- 
tain. If we are to countenance a contin- 
gent fee at all it seems only just that we 
should allow the attorney who depends on 
it to increase his charge to compensate him- 
self for the risk of loss of time and labor. 
It is not, therefore, necessarily unethical 
that the contingent fee is larger, other 
things being equal than the certain fee. 


(33) Report of Amer. Bar. Asso., vol. 33, p. 
579. 





But the American Bar Association has 
placed its stamp upon this fee, even more 
unequivocably than above. Sec. 13 of the 
Canons of Ethics reads,** “Contingent fees 
where sanctioned by law should be under 
the supervision of the courts in order that 
clients may be protected from unjust 
charges.” 

Thus they (1) put the moral sanction of 
approval on the fee where the legal sanc- 
tion obtains, and (2) recommend that the 
court should take supervision to prevent 
unjust charges. 

This canon No. 13, whiie causing much 
discussion before all the State Bar Associa-. 
tions, where the subject had arisen, has 
been generally adopted throughout the 
Union. 

This judgment of the American and the 
State Bar Associations on the ethical just- 
ness of the contingent fee, co-ordinates 
with the judgment of most ethical writers 
on the subject. Such a strict legal moralist 
as David Hoffman in his “Fifty Resolu- 
tions in Regard to Legal Deportment,’’* 
while holding the attorney to strictest ac- 
count in every way, excepts the just con- 
tingent fee from ethical contraband. Kin- 
kead,** in his “Jurisprudence of Law and 
Ethics” says: “Consequently it is not im- 
proper for an attorney to accept compen- 
sation by way of a fee contingent upon 
the event of a suit and payable out of the 
thing recovered. This is probably the most 
modern view. Thus, the National Bar, the 
State Bar, and the leading legal moralists 
agree that the contingent fee need not be 
reprehensible morally. 

In the light then, of the recognized le- 
gality of the contingent fee system, in the 
light of its many possible abuses and many 
possible merits, in the light of the ethical 
stand of the bar, the laity and the legal 
writers, and in the light of its practical in- 
terest to the public mind, what course 


(34) Report of Am. Bar Asso., vol. 33, p. 579. 

(35) David Hoffman’s “Fifty Resolutions’— 
Resolution 24. “And though I have thus strong- 
ly worded my resolutions (on the purchase of 
claims) I do not mean to repudiate as wholly 
inadmissible the taking of contingent fees. On 
the contrary where they are sometimes perfect- 
ly proper and are called for by public policy 
no less than by humanity. 

(36) Kinkead Jur. Law & Ethics, page 349. 
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shouhkl we take in recommendation of the 
future? 

Several artificial restrictions, before re- 
ferred to, have been tried. These need 
only to be referred to. Some states, large- 
ly in the middle west and south, enforce 
the rule that the attorney may neither pay 
nor agree to pay any part of the cost of liti- 
gation, though he may make agreements 
for the contingent fee in general.** Others, 
New England states, that the right to con- 
tingent compensation is all right ordinarily, 
but it must not be confined to interests in 
the thing recovered, although at the same 
time giving the right of action against the 
client and pledging the avails of the suit 
or a part of them as security of the pay- 
ment of the attorney’s fee.** These distine- 
tions are of little worth. 

In considering a better solution it must 
be borne in mind that the abuse of the con- 
tingent fee comes not so much in theory 
as in practice. It relates to the amount of 
the fee. This is an abuse that no amount 
of technical rules will obviate. Yet there 
must be some supervision of these possible 
arsonious cases. It appears that our only 
answer to the problem can be, “‘Allow the 
court to supervise all contingent fee con- 
tracts.” Here are a few of the reasons 
why the court should exercise such juris- 
diction : 

1. Parties to this contract are not at 
arms length. Similar conditions exist as 
in a contract between a shipper and a rail- 
road company. The parties are in a posi- 
tion where unfair advantage may be easily 
taken, and it is the duty of the court to in- 
terfere in such cases. 

2. Public policy demands a change. Scan- 
dal is frequently caused by the exorbitant 
exaction of fees. Respect for the law is 
lowered with respect to the bar. 

3. The attorney is the officer of the 
court. He is in the nature a public official, 
and in many respects his employment is a 
public duty. The right to charge fees 


37) Mo. Million v. Ohnsorg, 10 Mo. App. 
432. Ill. Newkirk v. Cone, 18 Ill. 449. Similarly, 


Kan., Neb., Wis., Va., Ga. 
(38) (Mass.) Blaisdell vy. Ahern, 144 Mass. 
393, 59 Am. Rep. 99; (N. H.) Christie v. Lawyer, 


Od, OE 


44 N. H. 298. 





comes from the court, and the court should 
regulate that right. 

4. It would be in accord with the law 
of attorney and client. These parties are 
in a certain fiduciary relation, that the 
courts are accustomed to deal in accord 
with equitable principles. 

5. A reasonable contingent fee may be 
obtained better this way than any other. 
The court’s adjudication of such cases in 
the past has proved its efficiency. 

This plan of judicial supervision of con- 
tingent fees is in reality not much of an 
innovation. In fact, it is but declarative 
of the law, as has already been laid down 
by many of our courts. Where the con- 
tract is unfair it now often happens that 
the courts of many states will refuse to en- 
force it.*® Nevertheless the necessity of 
its being put into legal forms remains as it 
then could be more faithfully and more 
uniformly followed. Many cases are on 
record where the court has not allowed a 
fee of 50 per cent to stand because of its 
being a violation of the fiduciary relations 
of attorney and client.*° Our courts are 
already familiar with the principle of court 
supervision in contingent fee cases. It 
should be our duty to spread the custom. 
This is in accord with the recommendation 
with a number of bar associations. The 
Iowa bar has taken a stand for this sort 
of legislation. Its resolution is unam- 
biguous, straight from the shoulder.** 

“The law should provide that contracts 
for contingent fees for attorneys, while 
permissible and lawful, should be subject 
to the approval of the court trying the case, 
or if there be settlement out of court, be 
subject to review by any court having juris- 
diction of the parties. The court in either 
case to have the power to fix the fee not- 
withstanding the agreement of the par- 
ties.” 

This is possibly the best solution of the 
contingent fee problem. There are many 
objections raised by Judge Sharswood to 

(39) Newman v. Freetas, 129 Cal. 283, 61 


Pac. 807, 50 Law. R. A. 548;.Potts v. Francis, 
43 N. C. 300. 


(40) Sloan’s Estate, 14 Pac. Co. C. T. 359. 
(41) Pro. Iowa State Bar Asso., vol. 13, p. 
134. , 
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this course suggested to him some sixty 
years ago,** but the lapse of time has an- 
nulled the force of many of these. That 
the courts would be competent to take 
charge is undoubted. That they would do 
justice is equally undoubted. That the 
laity, a large number of the bar and others 
who have thought deeply on the subject, 
demand some such legislation is beyond 
question. In fact, we may conclude, with a 
former president of the Iowa bar, “The 
duty will be no burdensome one, and those 
tribunals already entrusted with other in- 
numerable duties may, we hope, be safely 
entrusted with an added duty in aiding the 
elevation of the attorney-at-law, the law and 
the court itself.4* It would:seem, then, that 
the best solution of the contingent fee prob- 
lem in the light of legal ethics lies in the 
court supervision of all such contracts. 
F. C. Winxrnson. 
New Haven, Conn. 
(42) Sharswood Legal 


(43) J. W. Bollinger in 
Asso., vol. 13, p. 47. 


Ethies, p. 
Pro. 


148. 


Iowa St. Bar 








CONSTITUTIONAL LAW—REFERENDUM. 





Ex parte FARNSWORTH. 





Court of Criminal Appeals of Texas. 
1911. 


March 1, 





135 S. W. 


535. 





The Legislature cannot delegate its lawmak- 
ing power and make the enactment of a law 
depend upon its acceptance by popular vote, ex- 
cept as the Constitution provides such vote in 
respect to local option laws and to laws relat- 
ing to the prevention of stock running at large. 

DAVIDSON, P. J. 
of habeas corpus. 

Applicant was arrested for violating a city 
ordinance of the city of Dallas which was put 
into operation under what is termed the “in- 
itiative and referendum” clause contained in 
the charter of said city. The ordinance in ques- 
tion fixed rates for telephone service. The city 
charter of Dallas (Sp. Acts 30th Leg. ec. 71) 
grants authority to the board of commissioners 
to determine and regulate charges, fix fares and 
rates of persons, firms, and corporations enjoy- 
ing franchises or other privileges in that city, 
and to presctibe the service to be rendered. The 
charter also provides that this “board of com- 
missioners,” known as the “city council,” shall 


This is an original writ 





fix and regulate the rates of water, gas, elec- 
tric lights, and regulaté and ‘fix fares, tolls, and 
charges of local telephones and exchanges. 
These powers are by the terms of the charter to 
be exercised by the mayor and the four com- 
missioners, unless otherwise provided. The 
“initiative and referendum” is also provided for 
in the charter. Whén an ordinance has been 
voted into operation under the referendum 
clause, it is also provided that said ordinance 
cannot be repealed or amended except by a vote 
of the people. This is a sufficient statement 
of the case. 

We may condense applicant’s main conten- 
tion into one general proposition, to wit, the 
Legislature is without authority to authorize 
a city to carry on its affairs as a municipal 
corporation under what is known as the “ini- 
tiative and referendum,” especially as applied 
to the fixing of rates, fares, etc. As applicant 
was arrested for violating the particular ordin- 
ance put into operation by the “referendum 
vote,” its validity is the essential basis for his 
prosecution. Without that ordinance this pros- 
ecution could not be had. We find upon an in- 
spection of the fonstitution that the people 
have reserved to themselves in article 1, § 27, 
the right, in a peaceable manner, to assemble 
together for their common good, and “apply to 
those invested with the powers of government” 
for redress of grievances or other purposes by 
petition, address, or remonstrance. We find 
by the provisions of section 29 of the same_ar- 
ticle that all the powers delegated by the Con- 
stitution are “excepted out of the general pow- 
ers of government,” and declared to be “for- 
ever inviolate,” and everything contrary there- 
to “shall be void.” That our citizenship may 
do the things specified in section 27, supra, is 
we think, not to be questioned, inasmuch as 
they expressly reserve to themselves, and have 
excepted out of the “general powers of the gov- 
ernment” the matters therein specified. Under 
our theory of government “all power is inher- 
ent in the people,” as especially set out in ar- 
ticle 1, § 2, of the Bill of Rights. The people 
do not by the provisions of section 27, supra, 
undertake the resumption of their latent and 
inherent or any delegated power, but, on the 
contrary, provide that they may make known 
their wishes by assembling themselves together, 
or by petition, address, or remonstrance. When 
these matters go unheeded, the people are not 
without ample power to resume their original 
authority or control those invested with au- 
thority. The Constitution can be amended and 
changed to suit occasion and their “inherent 
power” thus exercised. Under the provisions 
of article 15 of the Constitution, the higher 
state officials may be impeached and ousted 
from office. At recurring elections, the people 
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may set aside official incumbents, and invest 
“the powers of government” in those who will 
faithfully execute the delegated trust, and in- 
struct legislators for the changing of unjust, op- 
pressive, or undesirable legislation. If those 
“invested with the powers of government” are 
not included within the rule of impeachment, 
they may be charged with dereliction, incom- 
petency, Or corruption, and tried before such 
proper tribunal as is provided by the Constitu- 
tion or legislation thereunder. 

‘In the way provided in section 27, art. 1, and 
to this extent, the “initiative” may be consid- 
ered as within the contemplation of the Con- 
stitution, but it is not therein provided that 
the people may resume their original and “in- 
herent power.” Such idea is excluded by the 
language employed in section 27,.supra. The 
resumption of such inherent power is provided 
for and to be exercised under the terms of 
article 17 of the Constitution. In article 2 of 
the Constitution we find it ordained that the 
powers of government shall be divided into 
three distinct departments with delegation of 
power to the Legislature to enact law; and in 
article 3 these matters of legislation are am- 
plified, and in article 1, § 27, we ascertain how 
the people make known their wishes to “those 
invested with the powers of government.” All 
authority in Texas acts from delegated power, 
and is to be controlled in official action by such 
authority. The people themselves are bound 
by the Constitution until changed as provided 
in the instrument itself. In other words, the 
Constitution furnishes the rule and basis for 
the action, not only of the people who made it, 
but “those who are invested with the powers 
of government” under it. While section 27 of 
article 1 may be considered in the nature of a 
qualified “initiative,” it does not confer upon 
the Legislature the authority to inaugurate and 
put into operation what is known as the “refer- 
endum.” On the contrary, it refutes and ex- 
cludes such conclusion. Under the terms of 
this section, legislation cannot be referred to 
the people for enactment by their vote. That 
the referendum is adverse to our constitutional 
form of government as a means of putting into 
operation enactments by the Legislature, has 
been expressly decided in this state as early as 
State v. Swisher, 17 Tex. 441. That case has 
been recognized and followed in subsequent de- 
cisions. See Stanfield v. State, 83 Tex. 317, 18 
S. W. 577, and also Werner v. City of Galves- 
ton, 72 Tex. 22, 7 S. W. 726, 12 S. W. 159. In 
the last-cited case, Judge Gaines, writing the 
opinion, uses this language: “It is a well-set- 
tled principle that the Legislature cannot dele- 
gate its authority to make laws by submitting 
the question of their enactment to a popular 
vote.” These decisions have been followed by 





this court in its decisions. In Ex parte Mas- 
sey, 49 Tex. Cr. R. at page 67, 92 S. W. at page 
1089 (122 Am. St. Rep. 784), Judge Henderson 
uses this language: ‘As early as the case of 
State v. Swisher, 17 ‘Tex. 441, it was neld that 
the Legislature could not delegate to voters or 
the people the power to pass laws in the ab- 
sence of some constitutional provision author- 
izing this.” In the Swisher Case, supra, this 
language is found: “But, besides the fact that 
the Constitution does not provide for such ref- 
erence to the voters to give validity to the acts 
of the Legislature, we regard it as repugnant 
to the principles of the representative form of 
government by our Constitution. Under our 
Constitution, the principle of lawmaking is that 
the laws are made by the people not directly, 
but by and through their chosen representa- 
tives. By the act under consideration, this 
principle is subverted, and the law is proposed 
to be made at last by the popular vote of the 
people, leading inevitably to what was intend- 
ed to be avoided—confusion and great popular 
excitement in the enactment of laws.” 

It is equally certain that the people cannot 
be reinvested by the Legislature with the func- 
tions of legislation conferred by them on a de- 
partment of government, nor can the Legisla- 
ture render the enactment of a law dependent 
upon the acceptance by the people by popular 
vote. See cases already cited. Ex parte Wall, 
48 Cal. 279, 17 Am. Kep. 425; Morford v. Unger, 
8 Iowa, 82; Santo v. State, 2 Iowa, 165, 63 Am. 
Dec. 487; State v. Beneke, 9 Iowa, 203; State 
ex rel. Dome v. Wilcox, 45 Mo. 458; Gibson v. 
Mason, 5 Nev. 283; Cincinnati, W. & Z. R. Co. 
vy. Clinton County, 1 Ohio St. 77. This inability 
arises no less from the joint principle ap- 
plicable to every delegated authority requiring 
knowledge, discretion, and rectitude in its ex- 
ercise than from the positive provisions of the 
Constitution itself. The people in whom the 
power resided have voluntarily transferred its 
exercise and have positively ordained that it 
shall be invested in the Legislature. To allow 
the Legislature to cast it back on the people 
would be a subversion of the Constitution, and 
would change its distribution of power without 
the action of consent of those who created the 
Constitution. See Cincinnati, etc., v. Clinton 
County, 1 Ohio St.. 77. Locke’s Appeal, 72 Pa. 
508, 18 Am. Rep. 716, is authority for the clear- 
ly stated proposition that, if the Legislature 
can delegate the lawmaking to a majority of 
the voters, it can as well confer such power 
upon the minority. This doctrine would in- 
evitably lead to the conclusion that the Legis- 
lature has as much authority to refer such 
question to a single individual as to the whole 
people. If the power to refer is conceded, the 
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number to whom referred would make but lit- 
tle or no difference. At least, it would but re- 
solve itself into a question of legislative policy. 
There is to be noted, however, a real or an ap- 
parent exception to this rule or doctrine. How- 
ever, when correctly viewed, if it is an excep- 
tion, it is an innovation on the general prin- 
ciple which serves to emphasize and accentuate 
the truths of the main doctrine announced. 
This apparent exception is an innovation al- 
ways to be found in the Constitution itself, and 
notably in those provisions of that instrument 
which relate to local option laws in regard to 
the sale of intoxicating liquors and prevent- 
ing stock running at large. Where this is the 
case, the referendum is the only rule of final 
enactment. The people under such exception 
by majority adopt or vitalize a legislative act 
in the territory to be affected. Unless express- 
ly authorized so to do, these laws cannot be en- 
acted. State v. Swisher, supra, and cases al- 
ready cited. Referring to the people for their 
approval, the matters provided in such excep- 
tions serve to emphasize the fact that in no 
other contingencies can such referendum be 
had. These exceptions manifest the correct- 
ness, certainly, and exactions of the general 
rule that the laws must be enacted by the Leg- 
islature. This doctrine also flows from the 
very framework of our form of government. It 
is the basic principle and theory of republican 
form of government as set out in the Constitu- 
tion, and right here it may be observed that 
there is a wide distinction to be noted between 
the “right of petition and remonstrance,” pro- 
vided for in the Bill of Rights, and the refer- 
ring to a vote of the people the enactment of 
laws. Ours is a government of division and 
distribution of powers and authority. Ours is 
also a representative democracy; that is, it is 
republican in form of government as contradis- 
tinguished from a social or pure democracy on 
one hand, and a government by the minority on 
the other, and excludes all others save and ex- 
cept one by the people through their selected 
representatives. The transfer of the enactment 
of laws to the people to be made operative by 
their votes is therefore directly subversive of 
our constitutional form of government, and can 
only be upheld when expressly authorized by 
some provision to be found in the Constitution 
itself. 

Article 1, § 2, of the Bill of Rights, prohibits 
any change in our ordained form of govern- 
ment, even by the people themselves, which 
would be destructive of a republican form of 
government, and they expressly there reserve to 
themselves the “inalienable right” and author- 
ity to alter, charge, or abolish such ordained 
form of government. Therefore, not only was 
there no power granted to the Legislature to 





in any manner change the form of government, 
but it is expressly withheld and retained by the 
people in themselves exclusively. One of the 
most dangerous, if not fatal, propositions to 
our form of government, is that the legislative 
department may “change from an immediate 
state of procuration and delegation of power 
to a course of acting as from original power.” 
This, it has been said, “is the way in which all 
magistracies have been perverted from their 
purpose.” Any change of any department of 
government from that ordained in the Consti- 
tution is a pure assumption of power in conflict 
with, and directly subversive of the Constitu- 
tion. If the Legislature may authorize referen- 
dum, then the result of such referendum would, 
or could, suspend legislative acts or even the 
Constitution itself. This is not to be entertained. 
The Legislature only may suspend laws by vir- 
tue of article 1, § 28, of the Constitution, but it 
cannot suspenc the Constitution, nor can it 
authorize any other department of the govern- 
ment—municipal or state—to suspend any law. 
Any attempt to authorize a municipal body to 
suspend a law would be in plain derogation 
of said section 28. To hold that a law could be 
suspended by the referendum, or enactel by 
the referendum would, or might, easily result 
in the deprivation of our citizenship of life, 
liberty, or property without due process of law, 
The ordinance in question may be a fair il- 
lustration and verification of that statement. 
Such a proceeding would condemn without 
charges or specifications, without a hearing, or 
the forms of a trial, in the absence of evidence, 
without a jury and even without a court, to be 
exercised only by the secret inquisition of the 
ballot box. The referendum not only sets at 
defiance these constitutional guaranties, but it 
as well destroys tne purpose and authority of 
the legislative department; or, on the other 
hand, may make that body omnipotent and su- 
perior to the Constitution from which its au- 
thority is derived. It would reinvest the peo- 
ple with the functions of legislation conferred 
upon that department of government. It is 
also a direct attack upon the judicial system 
provided by the Constitution. The courts were 
ordained for the purpose of the trial of causes 
awarding to the citizenship, tribunals in which 
their matters may be tried and adjusted. Ref- 
erendum refuses a hearing. It takes the place 
of the constituted judiciary, and tries the rights 
of property through the ballot box. By this 
means every Officer in the state from Governor 
to constable may be ousted from office and de- 
clared incompetent or corrupt, without charges, 
evidence, or trial. The property of the citizen 
may be confiscated, and he made a bankrupt 


‘without a hearing and without due process of 


law. Successful revolt from a monarchial form 
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of government eliminated the idea of minority 
rule, and the provisions of the constitutional 
form of government discarded the idea of a 
pure democracy and rejected it as vicious. 
These matters were all discussed at the incep- 
tion of the government and fully decided. The 
referendum, therefore, is wrong, first, as being 
directly subversive of the‘principles of republi- 
can government; second, violative of the Con- 
stitution itself, and not to be entertained, un- 
less expressly provided in the Constitution; 
and, third, its most insidious and far-reaching 
danger may be found in the fact that it is made 
to begin at the bottom of our framework of 
government in the small divisions, and thence 
will undermine the entire fabric. It is in the 
small divisions of territory and their local gov- 
ernments that we expect to find the sentiment 
of our people, as a rule, formed and crystal- 
lized into definite shape, and it is there the 
most dangerous and insidious attacks are en- 
gendered and made on existing plans of govern- 
ment. The consequences of constantly or oft- 
recurring local elections incident to the refer- 
endum plan should be avoided as most danger- 
ous. They engender unnecessary strife and bit- 
terness, bring confusion which destroys the 
peace of the community, and this generally 
without hope of corresponding good results. 
They have the tendency to oring disgust with 
existing conditions which sooner or later may, 
and probably will, end in, or produce the oc- 
casion for, a movement to substitute for the 
present form of representative government a 
much stronger one, to be dominated by a minor- 
ity rule at the hands of a select few, or even a 
single individual. What has been said may 
also be said as to the baneful effect the referen- 
dum would have in its destructive influence on 
local self-government. Local self-government 
is that, and that only which is provided or au- 
thorized by the Constitution, is to be found in 
the delegation of authority, is based on the 
idea of representative government, and cannot 
under any circumstances under our Constitu- 
tion be a pure democracy. All government with 
us finds its initial source in the Constitution— 
not outside of it—and any government that is 
in contravention or subversive of the Consti- 
tution is necessarily vicious and void. Our 
municipal government is to be upheld in con- 
sonance and conformity with the general plan 
of government and in harmony with it. If 
what has been stated is correct, then the or- 
dinance in question is void. It deprives those 
whom it affects of their constitutional rights 
and their rights as citizens to be heard when 
their property is sought to be taken or ham- 
pered with such rates and charges as would 
prove destructive. Any law, state or municipal, 
which would undertake to deprive a man of his 





life, liberty, or property without giving him a 
hearing, or in any manner affect his rights 
without a hearing, would necessarily be vicious 
and unconstitutional. Ours is a country of law, 
and, whenever a man is affected in his life, lib- 
erty, or property, he has the right to resort to 
some legal tribunal where those matters can be 
honestly and fairly adjudicated. 

The ordinance being void, it is ordered that 
applicant be discharged from custody. 


Note.—“Initiative” and “Referendum” Distin- 
guished Under Constitutional Provisions.—The 
principal opinion is, we thiuk not only “obiter 
dictum,” but it treats a subject which the 
Texas Supreme Court appears to have refused 
to discuss. The ordinance declared uncon- 
stitutional was held by the Texas Supreme Court 
not applicable, even if its constitutionality were 
admitted, to the fixing of rates, fares, etc., be- 
cause it was thought such a regulation did not 
come under the initiatory plan, for reasons given 
by the Supreme Court in the case of South- 
western Telegraph, etc., Co. v. City of Dallas, 
134 S. W. 321. 

This ruling was followed by the Texas Crim- 
inal Court of Appeals in another case with the 
same title as that of the principal case, and re- 
ported in 135 S. W. 538, next succeeding the 
principal case. 


Though, however, the decision may be deemed 
obiter, it expresses to our mind very forcibly 
the distinction between “initiative’ and “refer- 
endum” in constitutional aspect, and we repro- 
duce it as a sort of preliminary to what we hope 
will be a useful consideration of the constitu- 
tionality of legislation of this kind, from the 
standpoint of its being opposed to a republican 
form of government. 

This subject will be attempted in our issue 
next succeeding this number by an annotation 
appended to the opinion by the Supreme Court 
of Oregon, denying rehearing in the case of 
Kieman v. City of Portland, handed down on: 
April 6, 1911, and not yet reported. What is 
said in the principal case as to the exclusion of 
“referendum” by the Texas constitution seems 
well said, and has its use by way of comparing 
the supposed excluding clauses with those of other 
constitutions, which contain no reference to “ini- 
tiative” or “referendum,” speaking here not of 
the Bill of Rights as guaranteeing a republican 
form of government. That portion of the opin- 
ion needs to be placed in contrast with the 
opinion by the Oregon court, the two being as 
diametrically opposed as it is possible for two 
views to be. Whether as has been decided in 
Luther v. Borden, 7 How. 1, the guarantee of the 
Federal Constitution to every state of a repub- 
lican form of government presents from every 
aspect a political question and excludes what is 
merely of a justiciable nature we will attempt 
to discuss. 

The question is a large one and as what we 
may have to say, if worth reading at all, should 
be presented in the light of these two very re- 
cent cases, and in as condensed a way as our 
best consideration of the subject shall enable us 
to do this, we forbear from proceeding further 
at this time. fies’ 
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1. Abandoment—lIntention.—To constitute an 
abandoment there must be a concurrence of the 
intention to abandon and an actual relinquish- 


ment of the property. There must be a clear, 
unequivocal, and decisive act of the party.— 
Buck v. Louisville & N. R. Co., Ala., 53 So. 
1008. 


2. Aecord and _ Satisfaction—Receipts and 
Check.—One accepting a check knowing that it 
is offered in full settlement of an accompanying 
account is estopped to claim that deductions in 
the account were improperly made.—Thomas v. 
Columbia Phonograph Co., Wis., 129 N. W. 522. 

3. Aceount Stated—Conclusiveness.—Under a 
bill for an accounting, proof of the allegations, 
found alike in the bill and answer, that the 
several accounts had been stated between the 
parties, is a perfect answer where there is no 
proof of fraud or specific error.—Smith & North 
Alabama R. Co. v. Louisville & N. R. Co., Ala., 
53 So. 1016. 

4. Aetion—Publications of Libel.—If there 
are two distinct publications of the same libel, 
and there is no concert of action between the 
first and second publishers, a joint action 
against them will not lie—Howe v. Bradstreet 
Co., Ga., 69 S. EX 1082. 

5. Waiver of Tort.—In an action on pur- 
chase-money notes, defendant could waive tort 
and hold vendor liable for money had and re- 
ceived on account of timber cut on the land by 
third persons under plaintiff’s direction.—Paulk 
v. Mims, Ga.,.69 S. E. 1085. 

6. Adverse Possession—Vacant or Unoccupied 
Land.—Where a tract of 640 acres was wholly 
unoccupied and unimproved, the occasional haul- 
ing of firewood from it for domestic use is not 











such an act of adverse possession as to indicate 
that the parties hauling the wood were claiming 


title to the tract.—Petticrew v. Greenshields, 
Wash.,-112 Pac. 749. 
7. Attachment—Grounds.—That one _ resists 


payment of a claim is no ground for attachment. 
—Technical Press v. Silverman, 126 N. Y. Supp. 
833. . 

8. Attorney and Client—Disbarment.—aAn at- 
torney, giving false testimony on the trial of 
the case of his client on a matter believed by 
him to be material, held properly disbarred.—In 
re Klatzkie, 126 N. Y. Supp. 842. 

9. Purchase of Tax Title—An attorney 
may buy a tax title on his client's land when it 
has passed from the client to others in the ab- 
sence of bad faith.—Butcher v. Chidester, W. 

a., 69 S. E. 1009. 

10. Bankruptey—Creditor.—A guarantor ts a 
“creditor” within the meaning of section 60 of 
the bankruptcy act, relating to the giving of 
preferences to creditors.—Stern v. Paper, D. C., 
183 Fed. 228. 


ai, Discharge.—A judgment for coverting 
proceeds of stock placed in defendant’s hands 
for sale is not excepted by Bankruptcy Act July 
1, 1898, from a discharge in bankruptcy as ene 
obtained through fraud.—State v. Beck, Ind., 93 
N. E. 664. 

12. Effect on Pending Action.—Under Bank- 
ruptey Act July 1, 1898, a trustee, failing to ap- 
ply to be substituted in place of the bankrupt 
in a pending action, held bound by the decree 
rendered in the action prosecuted or defended 
by the bankrupt.—Heckscher v. Blanton, Va., 69 
S. E. 1045. 

13. Reasonable Cause to Believe.—‘‘Rea- 
sonable cause to believe,” in Bankruptcy Act 
July 1, 1898, covers substantially the same field 
as “notice” in determining whether a person is 
a bona fide purchaser of property.—Stern v. 
Paper, D. C., 183 Fed. 228. 

14, Sale of Property.—It is not illegal for 
one to purchase the claims of the creditors of a 
bankrupt, and, if by reason of such purchases 
those who have sold their claims lose interest 
and do not attend the sale of the bankrupt’s 
property and bid thereon, such nonattendance 
and possible elimination of bidders cannot be 
charged against the receiver who makes the 
sale.—In re Schoenfeld, C. C. A., 183 Fed. 219. 

15. Banks and Banking—Collection of Checks. 
—tThe sending of a check by a collecting bank 
direct to the drawee bank, being negligent, can- 
not be justified by custom.—Pinkney v. Kanawha 
Valley Bank, W. Va., 69 S. E. 1012. 


16. Boundaries—Description.—A statement of 
quantity in a description of land is never al- 
lowed to control defined and reliable calls by 
mounments, courses, and distances.—South Penn 
Oil Co. v. Knox, W. Va., 69 S. E. 1020. 

17. Descriptions.—In descriptions of real 
estate, monuments first control, then courses 
and distances, and, lastly, the designated quan- 
tity.—Illyes v. White River Light & Power Co., 
Ind., 93 N. E. 670. 

18. Marks on Ground.—In locating a dis- 
puted boundary line, marks on the ground are 
entitled to preference over courses and distances. 
—Woolfolk v. Graves, Va., 69 S. E. 1039. 

19.——Oil and Gas Lease.—The particular un- 
ambiguous description of premises conveyed by 
an oil and gas lease will not be overthrown by 
clauses against drilling near to buildings and 
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for free gas in a dwelling, which do not assert 
that such buildings are actually on the lands 
leased.—South Penn Oil Co. v. Knox, W. Va., 
69 S. E. 1020. 


20.——Point.—A point in a boundary is th- 
extremity of a line.—Tiffany v. Town of Oyster 
Bay, 126 N. Y. Supp. 910. 

21. Brokers—Commissions.—When a_ broker 
produces a purchaser ready, willing, and able to 
buy, he is entitled to a commission, although 
the property was taken in the name of another, 
if the deed was a sham, for the purpose of 
cheating him out of his commission.—Fist v. 
Currie, Colo., 112 Pac. 689. 

22. Right of Commission.—Real_ estate 
brokers cannot recover for procuring a futile 
contract to exchange land, if they knew that 
one of the other parties could not convey title.— 
Wiley v. Kraslow Const. Co., 126 N. Y. Supp. 879. 

23. Carriers—Liability on Through Bill of 
Lading.—Where a connecting carrier receives 
and forwards goods on a through bill of lading 
issued by the initial carrier, it takes them sub- 
ject to the terms of such bill of lading; and 
where the original bill contains a provision for 
marine insurance on the shipment, the connect- 
ing carrier cannot limit its liability thereunder, 
as against the shipper, by the issuance of a sup- 
plemental bill of lading to the carrier from 
which it receives the goods, whatever its rights 
by subrogation may be against such carrier.— 
Berwind-White Coal Mining Co..v. Metropolitan 
Ss. S. Co., C. C., 183 Fed. 257. 

24. Lien of Freight.—A purchaser of a bill 
of lading held not entitled upon mere evidence 
of the bill of lading to recover them in replevin 
where they were held for payment of freight 
charges.—Bramley v. Ulster & D. R. Co., 126 N. 
Y. Supp. 854. 

25. Chattel Mortgages—Foreclosure.—Where 
notes and a chattel mortgage securing them are 
in form perfect securities, and there is noth- 
ing on their face to defeat them, the maker 
has the burden of showing that they are not 
available securities in the hands of the payee.— 
Speeler v. Heil N. J., 78 Atl. 692. } 

26. Conspiracy—Elements.—Any element of 
illegality which is essential to a combination to 
do an act makes the whole act illegal.—Albro J, 
Newton Co. v. Erickson, 126 N. Y. Supp. 949. 

27. Contracts—Breach of Warranty.—In the 
absence of fraud, the general rule is that a 
breach of warranty does not give rise to a right 
to rescind an executed’ contract; the remedy of 
the injured party being to sue for the breach, 
or to set it up by way by counterclaim.—aA. D. 
Baker Co. v. Cornelious, Ind., 93 N. E. 686. 


28. Building Contracts.—One jwho agrees to 
build a house is bound to do everything neces- 
Sary to accomplish that purpose whether con- 
templated by the parties or not, and a promise 
by the owner to pay extra compensation to se- 
cure that result is without consideration.— 
Creamery Package Mfg. Co. v. Russell, Vt., 78 
Atl. 718. 

29. Construction.—Equity will not construe 
a doubtful language in a contract as in viola- 
tion of the law against perpetuities, if it is rea- 
sonably susceptible of a construction that will 
validate the contract.—Rice v. Lincoln & N. W. 
R. Co., Neb, 129 N. W. 425. 

30.———Construction.—In construing an instru- 
ment, part of the words used cannot be disre- 
garded, unless other terms used are so convinc- 

















ing in contrary meaning as to prove it to be a 
false demonstration.—South Penn Oil Co. v. 
Knox, W. Va., 69 S. E. 1020. 


31.——Construction.—A contract must be con- 
strued in the light of the surrounding circum- 
stances at the time it was made, and not in the 
light of subsequent events.—Davin v. City of 
Syracure, 126 N. Y. Supp. 1002. 


32. Legality.—Contract entered into at the 
time of an assignment of patents for electric car 
lighting purposes to transfer all future patents 
secured upon inventions for that purpose held 
not invalid, as against public policy.—Consol- 
idated Ry. Electric Lighting & Equipment Co. 
v. United States Light & Heating Ca, N. J., 78 
Atl. 684. 


33. What Law Governs.—The validity of a 
contract, made in New York between a New 
York firm, purporting to give a lien on per- 
sonal property in another state, is prima facie 
determinable by the law of New York.—Bell v. 
New York Safety Steam Power Co., C. C., 183 
Fed. 274. 


34. Corporations—Action by Directors.— 
While a corporate board of directors has power 
to mortgage corporate property for antecedent 
debts, it can only do so at a lawfully assembled 
meeting.—Citizens’ Securities Co. v. Hammel, 
Cal., 112 Pac. 731. 


35. Dissolution.—Counsel employed by the 
officers of a dissolved corporation charged under 
the Pennsylvania law :with the winding up of 
its affairs, who successfully defended a suit 
brought to establish a claim against the fund 
arising from the sale of the corporation's prop- 
erty, are entitled to an allowance from the fund 
for their services.—American Ice Co. v. Pocono 
Spring Water Ice Co. C. C. A. 183 Fed. 193. 

36. Fraud Against Minority Stockholder.— 
Where a majority of the directors and stock- 
holders carry into effect a scheme to defraud 
the minority stockholders, equity will afford re- 
lief.—Witherbee v. Bowles, 126 N. Y. Supp. 954. 

37. Liability of Officers and Stockholders.— 
Officers of a corporation held not liable to a 
bondholder in an action for deceit, because of 
the erroneous and misleading description of the 
company’s property in a mortgage securing the 
bonds, and which induced their sale.—Slater 
Trust Co. v. Gardiner, C. C., 183 Fed. 268. 

38. Right of Dispose of Property.—A cor- 
poration not restrained by statute or prohibited 
by articles of incorporation or outstanding con- 
tracts may dispose of the whole of its property 
for any lawful purpose.—Tash v. Ludden, Neb.. 
129 N. W. 417. 


39. Use of Property.—Courts will control 
public service and other corporations in the use 
of their property only so far as is necessary to 
secure proper discharge of the corporation’s 
duty to individuals or to the public.—Danville 
& W. Ry. Co. v. Lybrook, Va., 69 S. E. 1066. 

40. Void Action by Directors.—Void action 
by directors in accepting enlarged charter pow- 
ers on the part of the corporation cannot be 
validated by the stockholders’ subsequent rati- 
fication.—Commonwealth v. Richmond, F. & P. 
R. Co., Va. 69 S. E. 1070. 


41. Courts—Jurisdiction.—Though consent of 
the parties will give the court jurisdiction over 
them, jurisdiction of the subject-matter is not 
acquired by consent, but by law.—Daniels v. 
Bruce, Ind., 93 N. E. 675. 
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42. Criminal Evidence—Good Character.— 
Evidence of good characteris to be considered 
by the jury in connection with all the other evi- 
dence in the case, in determining the innocence 
or guilt of the accused.—State v. Thomas, Del. 
O. & T., 78 Atl. 640. 

43. Criminal Law—Accomplice.—If defendant 
encouraged or procured, or was instrumental in 
causing, the crime to be committed, he would be 
guilty, though he did not actually participate in 
the crime.—Montgomery Vv. State, Ala., 53 So. 991. 

44, Persons Acting as Agent for Others.— 
That an accused was acting as agent of an- 
other in the commission of an offense will afford 
no excuse or justification for the act.—Alt. v. 
State, Neb., 129 N. W. 432. 

45. Ruling on Motion to Quash.—The gen- 
eral rule that the refusal to grant a motion to 
quash an indictment cannot be assigned as er- 
ror will be followed in the federal courts, where 
the motion is founded only on alleged defects 
appearing on the face of the indictment.—Hille- 
gass v. United States, C. C. A., 183 Fed. 199. 

46. Customs and Usages—Application to Con- 
tracts.—Parties to a contract held presumed to 
contract with reference to a uniform, po gain 

- led custom relating to the sub- 
oe et ak Oe contract.—Miller v. Fisher, 
126 N. Y. Supp. 996. 

47. Damages—Dismissal of Action.—Where 
the petition showed a right to nominal dam- 
ages, held error to dismiss on general demurrer. 
—Curr v. Western Union Telegraph Co., Ga., 
69 S. E. 1085. 

48. Diverce—Alimony.—A divorced wife after 
failing to enforce payment of alimony under 
the Code may resort to equity to subject sur- 
plus income of her husband to the payment of 
her alimony.—Moore v. Moore, 126 N. Y. Supp. 








Conclusiveness.—The general rule that 
an adjudication binds only the parties and their 
privies held not to apply to a divorce decree in 
which the public is concerned, as broadly as to 
an ordinary adjudication involving private rights 
only.—Hamilton v. McNeill, Iowa., 129 N. W. 
480. 

50. Emi t Domai Pleading.—The trial 
court has power, if the description of the land 
is incorrect, indefinite, or uncertain, to permit 
an amendment of the complaint in condemna- 
tion proceedings, even after verdict.—lIllyes v. 
White River Light & Power Co., Ind., 93 N. E. 
670. 

51. Statutes.—A condemnation of upland 
abutting upon a body of water embraces the 
riparian right of occupancy of submerged land, 
although no specific mention is made of riparian 
rights.—Illyes v. White River Light & Power 
Co., Ind., 93 N. E. 670. 


52. Unit of Value.—Where an entire tract, 
a part of which is condemned, is made the unit 
basis as to the injury or damage, the tract 
should continue the unit in the estimation of 
values, and not be suhdivided into numerous 
units for such purpose.—Alabama Cent. R. Co. 
v. Musgrove, Ala., 63 So. 1009. 

53. Equity—Pleading.—A plea in equity is in 
effect an answer which reduces the issue be- 
tween the parties to a single point.—Gilson v. 
Appleby, N. J., 78 Atl. 668. 

54. Statute of Limitations.—A court of 
equity, equally with a court of law, is bound by 
the statute of limitations.—Wentworth v. Went- 
worth, N. H., 78 Atl. 646. 

55. Ewidence—Laws of Others States.—Until 
the contrary is proved, the law presumes that 
the common law is the law of a sister state 
having a common origin.—Warrior Coal & Coke 
Co. v. National Bank of Augusta, Ga., Ala., 53 
So. 997. 

56. Execution—Amendment of Return.—The 
power of the court to allow sheriffs to amend 
returns upon efecutions, to conform to the truth, 
is well established.—Hunneman y. Phelps, Mass., 
93 N. E. 697. 


49. 




















57. Executors and Administrators—Settle- 
ment of Estate.—aA certificate of corporate stock 
is merely evidence of ownership, and the situs 
of the interest which it represents must, for 
the purposes of administration, be in the state 
in which the corporation is organized and has 
its place of business.—Warrior Coal & Coke Co. 
we Bank of Augusta, Ga., Ala., 53 So. 


58. Fraud—Measure of Damages.—The meas- 
ure of damages for fraud in the sale of per- 
sonal property is the difference between the 
actual value at the time of sale and its value 
had the property been as represented.—Brier v. 
Mankey, Ind., 93 N. E. 672. 


59. Pleading.—Fraud being an affirmative 
defense should be pleaded.—Watkins y. Davison, 
Wash., 112 Pac. 743. : 

60. Frauds, Statute of—Contracts Enforce- 
able.—Under the statute of frauds, an oral an- 
tenuptial agreement is void.—McCartney  v. 
Titsworth, 126 N. Y. Supp. 905. 

61. Interest in Land.—Parol agreements or 
understandings cannot operate upon land titles. 
—Coleman v. Stewart Ala., 53 So. 1020. 


62.——-Sale of Goods.—To satisfy the statute 
of frauds, there must be a delivery of the goods 
sold. and also an acceptance.—Drake Hardware 
Co. v. De Witt, 126 N. Y. Supp. 868. 

63. Sale of Corporate Stock.—A promise of 
a corporation office to a prospective purchaser 
of stock to repay the price at any time held an 
original contract not within the statute of 
frauds as an agreement to answer for the debt 
of another.—Trenholm v. Kloepper, Neb., 129 
N. W. 436. 

64. Fraudulent Conveyances—Validity. —If 
the grantor was solvent and retained sufficient 
property to pay his debts after making convey- 
ances claimed to have been in fraud of credit- 
ors, the creditors cannot complain thereof.—Mc- 
Cartney v. Titsworth, 126 N. Y. Supp. 905. 

65. Good Will—Rights of Purchaser.—A pur- 
chaser of the good will of the business of a 
bankrupt corporation held entitled to restrain 
those previously interested therein from organ- 
izing a new corporation to destroy such good 
will and impair the business of the old com- 
peony —6. F. Myers Co. v. Tuttle, C. C., 183 Fed. 











66. Highways—Establishment. — That from 
time to time people passed along a beach and 
dug clams there does not show a prescriptive 
highway.—Tiffany v. Town of Oyster Bay, 126 
N. Y. Supp. 910. 

67. Homicide—In Commission of Other Of- 
fense.—A killing committed in the perpetration 
of a robbery is presumed to have been willful, 
deliberate, and premeditated.—State v. Mangana, 
Nev., 112 Pac. 693. 

68. Husband and Wife—Alienation of Affec- 
tions.—An action for alienating affections not 


‘involving criminal acts is essentially different 


from an action for criminal conversation, though 
both contain elements in common.—Hamilton v. 
McNeill, Iowa, 129 N. W. 480. 

69. Injuries to Wife.—A husband, suing for 
personal injuries to his wife, may recover the 
expenses incurred in curing the wife, and for 
the loss of the services of the wife sustained, 
or which may result in the future, in conse- 
quence of the injuries—Townsend y. Wilming- 
ton City Ry. Co., Del. 78 Atl. 635. 

70. Separate Maintenance.—An allowance 
of alimony to a wife on desertion by her hus- 
band must cease when he provides a home and 
in good faith invites‘his wife to come to it.— 
Howey v. Howey, N. J., 78 Atl. 696. 

_71. Indemnity—Implied Contracts.—A muni- 
cipality which had been obliged to pay a ro 
on account of damages sustained by an individ- 
ual in consequence of a nuisance in the street 
held entitled to recover over against the person 
who was primarily responsible for the wrong 








causing the injuries.—City of New 
Hearst, 126 N. Y. Supp. 917. ' itil 
72. Injunction—Adequacy of Remedy.—If 


mandamus affords a plain speedy, and adequate 
remedy to compel a corporation to perform a 
duty imposed by law, equity has no jurisdiction; 
but, where mandamus would not be sufficiently 
prompt, equity may proceed by _ injunction.—— 
Bourke v. Olcott Water Co., Vt, 78 Atl. 715. 
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73. Liability Insurance—Effect of Acceptance 
of Policy.—An assured who accepts and retains 


‘a policy, without objection, in the absence of 


fraud or misrepresentation, is bound by its 
terms, and cannot plead ignorance of them nor 
avoid them because not in accordance with the 
application or the agreement made in the pre- 
liminary negotiations.—United States Casualty 
Co. v. Charleston, S. C., Mining & Manufacturing 
Co., C. C., 183 Fed. 238. 


74. Landlord and Tenant—Breach of Covenant 
For Quiet Enjoyment.—Under the law of Penn- 
sylvania the measure of damages recoverable 
by a lessee under a lease containing an express 
covenant for quiet enjoyment for breach of such 
covenant, in the absence of fraud or bad faith 
on the part of the lessor, is not the value of 
the unexpired term, but the consideration he 
has paid therefor.—American Ice Co. v. Pocono 
Spring Water Ice Co., C. C. A., 183 Fed. 193. 

75. Estoppel to Deny Title.-—The rule that 
tenant cannot dispute the landlord’s title does 
not bind a stranger in possession.—Wilson v. 
Carson, Cal., 112 Pac. 735. 

76. Rights of Landlord.—A landlord hav- 
ing no reserved lien for rent or the value of the 
use and occupation of the property, cannot, by 
forcibly taking it, acquire a right of possession 
thereof.—Citizens’ Securities Co. v. Hammel, 
Cal., 112 Pac. 731. 

77. Life Estates—Sale of Timber.—The sale 
of timber from land by a life tenant consti- 
tutes waste.—McCartney v. Titsworth, 126 N. Y. 
Supp. 905. 

78. Life Insurance—Questions for Jury.—In 
an action on a life insurance policy, the ques- 
tion whether a disease is such as to increase the 
risk of loss is generally for the jury.—Kelly v. 
Mutual Life Ins. Co. of New York, Mass., 93 N. 
E. 695. 

79. Limitation of Actions—Effect of Bar of 
Principal Debt.—Where a contract is merged in 
a judgment, the interest on the contract is a 
mere incident to the debt, and if the judgment 
is barred by limitations, the interest on the 
original debt is barred.—Crowder v. Morphy, 
Wash., 112 Pac. 742. 

80. Mandamus — Suspensive Appeal. — The 
right of plaintiff in injunction to a suspensive 
appeal from its dissolution will be enforced by 
mandamus.—Long v. Chas. A. Kaufman Co., La., 
53 So. 984. 

81. Marriage—Voidability—Where one or 
both of the parties to a marriage are physically 
incapacitated, the marriage is voidable only, and 
valid until regularly dissolved.—Bennett v. Ben- 
nett, Ala., 53 So. 986 


82. Master and Servant—Injury to Servant.— 
Where it is not shown that a servant in a fac- 
tory had ever seen a belt on a fly-wheel, near 
which he was working, sag, or been warned 
of that danger, a jury was warranted in find- 
ing that he was free from fault, and did not 
assume the risk of accidents caused by the sag- 
ging of the belt.—-Lavallee v. Burgess Sulphite 
Fibre Co., N. H., 78 Atl. 645. 

83. Negligence.—Proof that a servant an 
instant before he was killed was doing his 
work in the usual way justifies a finding that 
he was free from fault contributing to his death. 
—Bouthet v. International Paper Co., N. H., 78 
Atl. 650. 

84. Notice of Defective Machinery.—Where 
a master on notice of defects in machinery 
promises to repair it, he assumes the risk of 
danger to an employe pending the repairs.— 
Pavan v. Worthen & Aldrich Co., N. J., 78 Atl. 
658. 

85. Proximate.—Proximate cause of an en- 
gineer’s death by running into an open switch 
held to be the act of a train wrecker in open- 
ing the switch, so that the company was not 
liable for his death.—McDoniel v. Arkansas, L 
& G. Ry. Co., La., 53 So. 981. 

86. Torts of Servant.—In an action for 
negligence against the owner of an automobile. 
where the evidence showed that the machine 
was being operated by an employe of the de- 
fendant on a pleasure trip of his own, the de- 
fendant was not liable.-—Powers v. Arnold En- 
gineering Co., 126 N. Y. Supp. 839. 

87. Mines and Minerals—Location.—A loca- 
tion of a lode mining claim may be abandoned, 























and when the abandonment is complete the 
ground is restored to the public domain.—Street 
v. Delta Mining Co., Mont., 112 Pac. 701. 

88. Mortgages—Deed Absolute.—There is a 
strong presumption that a deed expresses the 
intention of the parties, and is not a mortgage. 
—Dempsey v. Dempsey, Wash., 112 Pac. 755. 

89. Possession by Mortgagor.—Possession 
by mortgagor and her devisee held not hostile 
to the mortgagee in the absence of any overt 
act indicating a change of attitude.—Talbot v. 
Cook, Ore., 112 Pac. 709. 

90. Municipal Corporations — Defects in 
Streets.—Where a municipal corporation per- 
mits an abutting owner to construct a side- 
walk, in the doing of which he obstructs the 
street, its duty is the same as if the obstruc- 
tion was made under its immediate direction 
and control, and it is liable for personal injuries 
caused thereby.— Lasityr v. City of Olympia, 
Wash., 112 Pac. 752 

91.——Ownership of Records.—The public held 
to have a direct interest in indexes prepared by 
a city treasurer, though not required by law, 
not only during his term of office, but indefin- 
itely.— Robison v. Fishback, Ind., 93 N. E. 666. 

92. Negligence—Res Ipsa Loquitur.—The 
doctrine of res ipsa loquitur does not exempt 
Plaintiff from affirmatively proving negligence, 
or circumstances making negligence a _ legiti- 
mate inference.—Losie v. Delaware & H. Co., 126 
N. Y. Supp. 871. 

93. Sudden Peril—One confronted with 
sudden peril through the fault of another held 
not required to exercise the presence of mind 
which is required of a reasonably prudent man 
under ordinary circumstances.—Adamson’s 
gg Norfolk & P. Traction Co., Va., 69 S. 


94. Nuisance—<Action for Abatement.—Neigh- 
bors who are disturbed by a vicious dog may 
join in a bill for an injunction to compel its 
restraint.—Rider v. Clarkson, N. J. 78 Atl. 676. 


95. Damages.—The damages recoverable 
for the maintenance of a continuing nuisance by 
overflowing lands may include injury to health, 
as well as to property, crops, decrease in rental 
value, etc.—Central of George Ry. Co. v. am- 
pion, Ala., 53 So. 996. 

96. Equitable Relief.—Equity may enjoin 
the maintenance in a city of an institution for 
the treatment of tuberculosis patients which will 
jeopardize the health of the inhabitants of the 
city, but the unfounded fears of uninformed 
people cannot be made the basis of equitable re- 
lief.—Board of Health of Ventnor City v. North 
American Home N. J., 78 Atl. 677. 


97. Partnership—Dissolution of Firm.—A sol- 
vent firm may dissolve and divide the property 
where there is no attempt or purpose to defraud 
firm creditors.—Chandler v. Johnston Lumber 
Co., Ala., 53 So. 993 


98. Title of Survivor.—The legal title to 
firm assets passes to the survivors on death of 
geese v. Straiton, 126 N. Y. Supp. 

99. Payment—Application.—Where a debtor 
makes a voluntary payment to a creditor who 
has several claims against him, and fails to di- 
rect application of the payment on any of the 
claims, the creditor may apply the amount to 
any of the claims.—W. H. Pipkorn Co. v Evan- 
gelical Lutheran St. Jacobi Society of City of 
Milwaukee, Wis., 129 N. W. 516. 

100. Perjury—Materiality.—Where a person 
is indicted for perjury, it must appear that the 
matter testified to 'was either directly pertinent 
to the issue or point in question, or tended to 
prove the issue or point in question at such 
trial.—State v. Thomas, Del. O. & T., 78 Atl. 640. 


101. Principal and Agent—Implied Authority 
—An agent with authority to receive the inter- 
est upon an overdue mortgage note held not 
impliedly authorized to receive the principal.— 
Burnham v. Wilson, Mass., 92 N. E. 704. 

102. Implied Authority.—An agent having 
authoritv to purchase particular cotton had im- 
plied authority to agree with the seller on a 
price, and his principal would be bound by the 
price fixed unless the seller had knowledge of 
the principal’s instructions to the agent to pa 
a different price—Jones Cotton Co. v. Snead, 
Ala., 53 So. 988. 
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103. Public Lands—Grants.—A claimant un- 
der a gratuitous grant from the sovereign must 
bring himself within its clear and unequivocal 
Tanguage; nothing being added thereto by im- 
plication.—Tiffany v. Town of Oyster Bay, 126 
N. Y. Supp. 910. 

104. Railronds—Care of Passengers.—Car- 
riers of passengers bind themselves to exercise 
the utmost care of very cautious persons to 
earry safely those whom they take into their 
conveyances.—Pelot y. Atlantic Coast Line R. 
Co., Fla., 53 So. 927. 

105. Care of Passengers.—A carrier owes to 
actual and constructive passengers a higher de- 
gree of care than to travelers at highway cross- 
ings.—Washington, A. & Mt. V. Ry. Co. v. 
Vaughan, Va.. 69 S. E. 1035. 

106. Care Required as to Passengers.—A 
common carrier does not insure the safety of its 
passengers, and need not adopt every conceiv- 
able precaution, or exercise the utmost con- 
eceivable diligence, to prevent injury to them.— 
Glennen v. Boston Elevated Ry. Co., Mass., 93 
N. E. 700 

107. Crossing Accidents.——In an _ action 
against a railroad company for personal in- 
juries at a street crossing, held that the court 
properly instructed that defendant was required 
to use greater care by reason of several tracks 
crossing the street at that point.—Merril v. 
Minneapolis & St. L. Ry. Co., 8S. D., 129 N. W. 
468. 

108. Injury to Passengers.—A person struck 
and killed by a railroad train at a station while 
passing to another train along a street which 
was the only place of approach from the wait- 
ing room held to have been a passenger, and en- 
titled to the exercise of care for his protection 
as such.—Atlantic City R. Co. v. Clegg, C. C. A,, 
183 Fed. 216. 

109.——Proper Facilities—A warehouse or 
other structure used for the convenience of the 
public is a proper auxiliary to railroad business. 
—Danville & W. Ry. Co. v. Lybrook, Va., 69 S. 
E. 1066. 

110. Robbery—Evidence.—Under an _ indict- 
ment charging one with robbing a minor, it is 
not a material variance that the proof shows 
that the title to the property was in the father 
of the minor robbed.—Montgomery v. State, Ala., 
53 So. 991 

111. Sales—Bona Fide Purchasers —A manu- 
facturing company cannot recover from a cor- 
poration for wagons sold by the manufacturing 
company to a third person and by him trans- 
ferred to the corporation without notice in pay- 
ment of his stock in the corporation.—Bass, 
Heard & Howle v. International Harvester Co. 
of America, Ala., 53 So. 1014. 

112. Breach of Contract.—A contract for 
the sale of articles together constituting a 
working outfit held an entire contract, upon 
the breach of which, by failure to deliver any 
separate article, the buyer may rescind by 
prompt notification of the breach and a return 
or offer to return the articles received.—Georgia 
‘Supply Co. v. Coffee, Ga., 69 S. E. 1083. 

113. Breach of Warranty.—Where a party 
claims damages under a breach of warranty, he 
must show that he complied with the terms of 
the warranty before making the claim.—-A. 
Baker Co. v. Cornelious, Ind., 93 N. E. 686. 

114. Set-of and Counterclaim—W aiver.— 
Where a chattel mortgagor induces the as- 
signee of the mortgage to believe that the obli- 
gation will be met, and that there is no defense, 
he waived the right to avail himself of a set-off 
against the assignor in an action by the as- 
signee.—Vallancey v. Hunt, N. D., 129 N. W. 455. 

115. Sheriffs and Constables—Wrongful At- 
tachment.—In an action against a sheriff for 
wrongful levy under a writ of attachment, the 
writ held of itself sufficient justification, with- 
out proof that it was issued upon proper affi- 
davits.—Citizens’ Securities Co. v. Hammel, Cal., 
112 Pac. 731. 


116. Specifie Performance—Contracts En- 
forceable.—An oral antenuptial’ agreement by 
the husband fh consideration of the marriage to 
convey property to his wife, which was void 
under the statute of frauds, could not be spe- 
cifically enforced by the wife after marriage on 




















the ground that she had performed her part of | H., 78 Atl. 646. 





the agreement.—McCartney v. Titsworth, 126 N. 
Y. Supp 905. 


117. Defective Execution.—Though a deed 
executed by an attorney in fact in his own name 
does not vest the legal title, equity may grant 
relief by compelling the execution of a deed in 
the name of the grantor.—Gillespy v. Hollings- 
worth, Ala., 53 So. 987. 


118. Street Railroads—Injury to Person on 
Track.—If a pedestrian moves from a position 
of safety to one of danger so suddenly as to 
make it impossible for the motorman to stop 
the car before the collision, the company is not 
er a ge v. Wilmington City Ry. Co., Del., 
78 Atl. 636. 


119. Negligence.—It is not negligence for 
a street car company to permit passengers to 
enter cars which are already crowded.—Mc- 
Cumber v. Boston Elevated Ry. Co., Mass., 93 
N. E. 698. 








120. Taxation—Assessment.—A special notice 
to stockholders of a bank of a revision of the 
assessment of their shares held not necessary 
where the bank had notice of the assessment.— 
Citizens’ Nat. Bank v. Klauss Ind., 93 N. E. 681. 


121. Bank Shares.—A gross assessment of 
the shares of stock of a bank at 75 per cent. of 
the aggregate capital stock was not subject to 
the objection that it did not specify the value 
of each share, where such valuation was ascer- 
tainable by simple computation by the auditor. 
a Nat. Bank v. Klauss, Ind., 93 N. E 








122. Lien on Merchandise.—Lien for taxes 
on merchandise sold in bulk after assessment 
held not extinguished by failure of county treas- 
urer to issue tax warrant at once.—Witschy vy. 
Seaman, Kan., 112 Pac. 739. 


123. Telegraphs and Telephones—Status of 
Company.—A telephone company is a common 
earrier of intelligence and news.—Alt. v. State, 
Neb., 129 N. W. 432. 


124. Tenancy in Common—Conveyance.—A 
general conveyance passes no greater interest 
than the grantor has, making the grantee a ten- 
ant in common with other joint owners of in- 
terests.—Coleman vy. Stewart, Ala., 53 So. 1020. 


125. Redemption from Tax Sale.—Where 
one tenant in common redeems from a tax sale, 
the redemption is of the entire interest, and 
each tenant holds his interest subject to the 
right of the redeeming tenant to reimbursement. 
—Russel v. Bell, Ala., 53 So. 997. 


126. Trade-Marks and Trade-Names—lIndivid- 
ual Names.—A corporation may adopt an in- 
dividual surname as a trade-mark and is en- 
titled to protection in its use, except as against 
persons of that name who have the right to use 
it in their own business.—National Distilling 
gama Liquor & Cigar Co., C. C. A., 183 

ed. 4 


127. Trover and Conversion—Burden of Proof. 
—One suing for conversion of goods attached by 
defendant as belonging to a third person has 
the burden to establish ownership, though it be 
undisputed that he once owned the goods.— 
Cohen v. Longarini, Mass., 93 N. E. 702. 


128. Trusts—Fraud of Trustee.—A _ trustee 
cannot, by fraud or concealment, make profits 
out of his cestui que trust.—Heckscher v. Blan- 
ton, Va., 69 S. E. 1045. 


129. Vendor and Purchaser—Bona Fide Pur- 
chasers.—In the absence of fraud of a purchaser 
of land under a conveyance later in date but 
earlier in registry, he acquires a good title 
against the purchaser under a conveyance earl- 
ier in. date, but later in registry.—Riggs v. 
Eicholz, La., 53 So. 977. 

130. Suit to Rescind.—Though a vendee 
cannot rescind an executed contract for defect 
in title, it is otherw‘se in the case of an execu- 
tory contract.—Musselwhite v. Oleson, Fla., 53 
So. 944 

131. Wilis—Title to Real Estate.-—The real 
estate of a decedent, who is not insolvent, vests 
at once on his death in his devisees, subject to be 
devested by proper proceedings in due course of 
administration.—Wentworth v. Wentworth, N. 
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EQUITY 


In Procedure, Codes and Practice Acts 


THE PRESCRIPTIVE CONSTITUTION 


By W. T. HUGHES 


Author of “CONTRACTS,” “PROCEDURE,” 
“GROUNDS AND RUDIMENTS OF LAW.” 


EQUITY treated on its broadest maxims, a group of three defined as the TRIL- 


- OGY OF EQUITY. Following this method the entire law is articulated. On 


this principle must follow the restatement of the law prophesied and awaited 
twenty centuries. In this restatement EQUITY is pre-eminent; it merges in- 
to all branches and ceases to exist as an individual branch. 


The Prescriptive Constitution is the higher law—the root, trunk and heart- 
wood of all written laws, Its principles enumerated and the law articulated 
therefrom. 








* * * “T have carefully examined Equity in Procedure—the ‘Prescriptive Consti- 
tution.’ Four or five pages a day is as much as one could possibly hope to appreciate at 
the time, It is one of the most scientific, cogent and comprehensive works that it has 
ever been my pleasure to observe or to read. There was some degree of reason for the 
writer to believe that he had studied to some extent the question of pleading and pro- 
cedure, The scientific treatment of the subject in this book is convincing that I had 
hardly scratched the surface. Except that few students are sufficiently matured to do 
it justice it ought to be in every law course. It is a profound exposition that pleading 
and procedure reflect the very genius of the Government and is the only protection to 
civil liberty and property rights except armed conflict. The author has been of great 
service, not alone to the Bar, but to Commerce and Society which, in due time, will not 
fail to recognize and recompense. 

When one thinks of the human sacrifice required in the preparation of a book like 
this, there comes a realization of the impossibility of financial reward. The writer must 
be content with the fame that must inevitably attach to his name. The great underly- 
ing principles upon which all the law has so securely rested since the memory of man 
runneth not to the contrary, have been classified in orderly arrangement whereby they 
may, with proper effort, be observed and appreciated as the living principles that have 
made possible the dispensing of justice by civilized Governments, * 

From a viewpoint of pleading and procedure, the work is of the highest value. It is 
really one of the profoundest works that it has ever been my fortune to study and I 
am urging it upon teachers. Very respectfully yours, 

“Norfolk, Va.” THOS. W. SHELTON.” 


“The only books that I read with pleasure.” 
JOHN H. SEARS, St. Louis. 


“I have been reading law for about twenty years and I have an idea that I might 
put in the next twenty years reading Datum Posts (3 Gr. & Rud.).” 
JOHN CHARLES HARRIS, Houston, Texas. 
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PERRY ON TRUSTS AND TRUSTEES 


Sixth Edition, revised and enlarged 
By EDWIN A. HOWES, Jr., of the Boston Bar 
2 vols., 1200 pages. 
Law Canvas, : : : : : : : : : $13.00 net 


Judge Perry’s treatise has been the standard work on the subject with which it 
deals for nearly forty years. The editor of the present edition, Edwin A. Howes, Jr., 
author of “The American Law Relating to Income and Principal,’ has brought the work 
down to 1911 and added a great deal of new and valuable matter. He has cited fully 
three thousand new cases, and his additions have increased the size of the work about 
two hundred pages. Citations of Statutes have been brought down to date, new ones 
added, and the Index has been revised and enlarged. 

Of an early edition of Judge Perry’s work, Judge Frances C. Lowell said: “Tt 
is a monument of thought and intelligent industry, and cannot fail of becoming at 
once, and for a long time, the standard work on the subject with which it deals.” 

The Albany Law Journal said: “The arrangement is logical and convenient, the 
style is clear and forcible, the references copious and satisfactory.” 

These and numerous other favorable opinions pronounced -upon the work have 
been fully confirmed by its wide use and the continued favor with which five large edi- 
tions have been received.” 


BIGELOW ON FRAUDULENT CONVEYANCES 


New edition, edited by KENT KNOWLTON, of the Boston Bar 
Over 800 pages. 8vo. 
Law Canvas, : : : : : : : : : : $6.50 net 


A new edition of that portion of Dean Melville M. Bigelow’s treatise on Fraud, 
devoted to Fraudulent Conveyances. Mr. Knowlton has retained most of the original 
text, elaborated the annotations and added many new citations. All important new 
legislation is fully considered. 

In his discussion of Statutory Law, he has closely confined himself within the 
limits laid down by the author with the exception of important new legislation, as, 
for example, the Bankruptcy Law, the Conditional Sales Acts, and recent legislation 
regarding the sale of goods in bulk. 








In a notice of the book, a writer in the American Law Review has said: 

“The publication marks an important era in the literature of the subject. He 
has followed the growth of the law historically and at the same time he has stated 
the principles logically. The mode of treatment admirably adapts the work for the use 
of law schools and students of the law. Principles and cases are examined and compared. 
The work reflects the result of many years of study, and it is a very different book 
from those which lawyers frequently meet with—mere digests of cases not half digested.” 

Professor Bigelow gives in his work twice as much matter upon the subject of 
Fraudulent Conveyances as any other work on that important topic. 
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